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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC15-01952 
CASE NAME: McGUIRE VS. BRENKLE 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY SOLANO PACIFIC CORPORATION, ROD S. NUBLA 
* TENTATIVE RULING: * 
 
The unopposed motion for a determination of good-faith settlement is granted. 
 
This boundary-dispute case is in the middle of court trial on the issues of the actual boundary 
and water rights.  By stipulation, the Court deferred any trial or other adjudication of damages 
claims, including the claims of plaintiffs (buyers of the property) against the seller’s brokers 
(Solano Pacific and Nubla).  The Court had recently denied the summary judgment motion of 
the seller’s brokers. 
 
The seller’s brokers have now reached a settlement with plaintiffs, and seek the Court’s 
determination that the settlement is in good faith pursuant to Code of Civil Procedure 
§ 877.6(a)(2).  No other party has opposed the motion or objected to the settlement.  The Court 
has reviewed the terms of the settlement and finds it reasonable and in good faith. 
 

  

mailto:dept12@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/26/18 

 
 

- 2 - 

 2.  TIME:  9:00   CASE#: MSC16-01297 
CASE NAME: EAST COUNTY  VS.  ANTIOCH U.S.D. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
The motion is continued to November 16, 2018 at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00330 
CASE NAME: CRUZ VS. LAS MONTANAS 
HEARING ON DEMURRER TO CROSS-COMPLAINT of LAS MONTANAS MARKET, INC. 
FILED BY ADP, LLC 
* TENTATIVE RULING: * 
 
Plaintiffs in this case assert various wage-and-hour claims against their employer, Los 
Montañas.  Los Montañas contests plaintiffs’ claims, but believes that if there is any problem of 
misreporting or mis-accounting, the fault lies with ADP, with whom Los Montañas contracted for 
payroll management services.  Los Montañas has accordingly cross-complained against ADP.  
ADP demurs to the cross complaint.  The demurrer is sustained in part without leave to 
amend, and overruled in part. 
 
Specifically, the demurrer is sustained without leave as to all causes of action on the part of the 
individual cross-complainants, and Los Montañas’s second and third causes of action (warranty 
and implied indemnity).  It is overruled as to Los Montañas’s first, fourth, and fifth causes of 
action.  ADP is given 10 days in which to answer. 
 

The Individual Cross-Complainants 
 
The cross-complaint is filed on behalf of not only Los Montañas, but also several individual 
management personnel of Los Montañas who are defendants in plaintiffs’ complaint.  The 
demurrer is sustained without leave to amend as to all causes of action insofar as they are 
asserted by the individual cross-complainants. 
 
The cross-complaint identifies who the individual cross-complainants are, but then says nothing 
at all further about them, which of the causes of action are asserted by them, or on what factual 
basis.  That would be enough for (at a minimum) sustaining with leave to amend.  It is also 
something that should have been addressed in the attorneys’ meet-and-confer.  For example, 
when ADP makes the argument that the cross-complaint states no fraud cause of action on the 
part of the individuals, Los Montañas asserts with feigned indignation that it never meant to 
assert such a claim for the individuals.  But, reading the cross-complaint, how was one to know 
that?  The answer should have been (1) that the pleading clearly identified which causes of 
action were asserted by which cross-complainants, and (2) Los Montañas’s disclaimer of any 
such claims should have been expressly stated in meet-and-confer. 
 
Procedure aside, the cross-complaint states no viable cause of action on the part of the 
individuals.  The only such claim that the opposition brief seeks to defend is the cause of action 
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for implied warranty of fitness for a particular purpose.  That cause of action is barred by the 
statute of limitations, as discussed below.  Moreover, a cause of action for implied warranty 
requires privity of contract.  E.g., All West Electronics v. M-B-W, Inc. (1998) 64 Cal.App.4th 717, 
724-25.  If ADP made an implied warranty, the warranty was made to ADP’s customer, Los 
Montañas.  Cross-complainants try to avoid this rule by arguing a third-party beneficiary theory.  
But the cross-complaint alleges no facts in support of the improbable thesis that ADP and Los 
Montañas were contracting for payroll services for the sake of Los Montañas’s individual 
executives.  Nor do cross-complainants cite any legal authority for their third-party-beneficiary 
theory, which would effectively eviscerate the settled privity rule. 
 
The remaining discussion below relates only to the various causes of action as asserted by Los 
Montañas, rather than by the individual cross-complainants. 
 

Fraud 
 
Los Montañas’s first cause of action is for fraud, alleging that ADP made various false 
representations as to the features, capabilities, and reliability of its payroll management 
products and services.  ADP’s demurrer does not attack the substantive sufficiency of the 
allegations to allege fraud.  It argues only that the cause of action is not pleaded with sufficient 
particularity, in that it does not name names as to which ADP representatives allegedly made 
the representations, when, and to whom.  The demurrer to this cause of action is overruled. 
 
“The pleading of fraud … is the last remaining habitat of the common law notion that a complaint 
should be sufficiently specific that the court can weed out nonmeritorious actions on the basis of 
the pleadings.  Thus, the pleading should be sufficient to enable the court to determine whether, 
on the facts pleaded, there is any foundation, prima facie at least, for the charge of fraud.”  
Committee on Children’s Television v. General Foods (1983) 35 Cal.3d 197, 216-17 (internal 
quotation and citation omitted).  “We observe, however, certain exceptions which mitigate the 
rigor of the rule requiring specific pleading of fraud.  Less specificity is required when it appears 
from the nature of the allegations that the defendant must necessarily possess full information 
concerning the facts of the controversy.”  Id. at 217 (internal quotation and citation omitted). 
 
While this case does not otherwise much resemble Children’s Television, the principle remains 
generally valid.  In the Court’s view, it is appropriately applied to a situation in which the alleged 
fraud takes the form of misstatements about a product or service being sold by one substantial 
business to another.  Such representations are typically made in a variety of formats, ranging 
from product promotional material and internet advertising to in-person sales pitches.  If anyone 
has an archive of what promotional or advertising claims were made in 2010, it is more likely to 
be ADP than Los Montañas.  The same is true of the names of the salespeople (if any) who 
pitched the products to Los Montañas. 
 
Moreover, at least judging from the face of the cross-complaint, the real factual battleground 
here is not likely to be the making of the alleged product claims, which can generally be 
summarized as “our product works”.  Rather, the fight is going to be over (a) whether the claims 
were false, and (b) if so, whether ADP knew they were false.  Greater naming-names specificity 
in the cross-complaint would not be of much service to ADP in conducting discovery or 
defending against the claim. 
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Warranty 
 
Los Montañas’s second cause of action is for breach of the implied warranty of fitness for a 
particular purpose – presumably referring to the hardware and software sold to Los Montañas, 
not to the ongoing services contract.  The demurrer to this cause of action is sustained without 
leave to amend. 
 
The statute of limitations for a claim of breach of an implied warranty as to goods is found in 
Commercial Code § 2725: 
 

(1) An action for breach of any contract for sale must be commenced within four 
years after the cause of action has accrued. By the original agreement the parties 
may reduce the period of limitation to not less than one year but may not extend 
it. 
 
(2) A cause of action accrues when the breach occurs, regardless of the 
aggrieved party’s lack of knowledge of the breach. A breach of warranty occurs 
when tender of delivery is made, except that where a warranty explicitly extends 
to future performance of the goods and discovery of the breach must await the 
time of such performance the cause of action accrues when the breach is or 
should have been discovered. 

 
Los Montañas acknowledges that it is well beyond this limitations period.  It cites Carrier Corp. 
v. Detrex Corp. (1992) 4 Cal.App.4th 1522, as holding that a warranty claim nevertheless 
accrues only when harm occurs.  ADP correctly responds that Carrier’s holding addresses only 
a claim for indemnification based on an implied or express warranty.  As to a claim directly for 
breach of the warranty (which is what the second cause of action here asserts), Carrier 
recognized that the statutory limitations period still governs.  “[I]f the relief sought was merely for 
a breach of express or implied warranty, this would be a very brief opinion.”  Id. at 1527. 
 
The Court declines to consider ADP’s substantive arguments as to the warranty claim, other 
than limitations, because they are raised only in the reply brief. 
 

Implied Indemnity 
 
Los Montañas’s third cause of action is for “implied indemnity”.  ADP points out that in modern 
law, there is no separate cause of action for implied contractual indemnity, which is viewed as a 
subset of equitable indemnity.  Prince v. PG&E (2009) 45 Cal.4th 1151, 1157.  Los Montañas 
does not contest the point.  The demurrer is accordingly sustained without leave to amend as to 
the third cause of action. 
 

Equitable Indemnity 
 
Los Montañas’s fourth cause of action is for equitable indemnity.  ADP makes several scattered 
attacks on this claim, though some only briefly.  None is meritorious, so the demurrer is 
overruled as to this cause of action. 
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ADP’s lead argument is that because all the other causes of action fail, the equitable indemnity 
claim must also fail because it is merely derivative.  But the Court is holding that the fraud claim 
survives.  And although the cause of action for breach of warranty fails on limitations grounds, 
Carrier expressly holds that the same limitations rule does not apply to a claim for 
indemnification based on breach of warranty. 
 
ADP argues cursorily that there can be no indemnification because Los Montañas’s duty to pay 
proper wages to its employees is non-delegable – an assertion developed only in the reply brief.  
Both sides refer to Gooewardene v. ADP (2016) 5 Cal.App.5th 154 (review pending), which held 
that ADP may be liable directly to employees.  ADP notes that that is not the same thing as 
liability to the employer, but articulates no reason why ADP would have less liability to its own 
customer.  In any event, Goonewardene does not discuss the nondelegability point. 
 
ADP’s nondelegability argument, if it’s really making one, stretches the principle too far.  
Nondelegability means that an employer owes the duty of proper wage payment to its 
employees; and as against the employees, it cannot rid itself of that responsibility by contracting 
out the payroll function to someone else.  But it hardly follows that, as between the employer 
and the contracted-out service provider, the latter has no responsibility or liability.  Suppose 
Scrooge & Marley entrusts the payroll for employees of its widget factory to its clerk Bob 
Cratchit, and he absconds with the money or negligently lets it slip out of a hole in his pocket.  
Does Scrooge & Marley’s nondelegable duty to the widget makers mean that Cratchit is simply 
off the hook as to any liability he might owe to Scrooge & Marley?  The allegations here are less 
colorful, but the principle is the same.  Los Montañas alleges that if it ends up being liable to its 
employees for breach of its nondelegable duty to pay proper wages, the fault will lie with its 
contracted-out payroll services provider.  That is a proper claim for indemnification. 
 
ADP argues that the rounding feature in its software cannot be the basis for any indemnification 
liability to Los Montañas, because the law establishes that such rounding is legal.  The 
argument assumes a number of facts not found in the cross-complaint.  In any event, it is an 
assertion that Los Montañas isn’t really liable to the employee plaintiffs – which, if it turns out to 
be true, will be good for both Los Montañas and ADP.  But an indemnification claim necessarily 
takes the underlying plaintiffs’ claims as its starting point, asserting (a) that if the indemnitee is 
found liable, the indemnitor must pay for the liability, and (b) whether or not the underlying claim 
succeeds, because the claim rests on allegations of fault by the indemnitor, the indemnitor must 
pay for the defense.  Proving (or, as here, merely asserting in a brief) that the employer isn’t 
liable is hardly sufficient to meet the indemnification pleading. 
 
Finally, ADP argues that all the indemnity/contribution claims must fail because indemnity and 
contribution are available only among joint tortfeasors, and only for noneconomic damages.  
The arguments simply disregard the nature of what is asserted here.  In the first place, as 
Carrier reflects, indemnity can rest on the indemnitor’s breach of warranty, even when no tort is 
present in the case at all.  4 Cal.App.4th at 1529-30.  In such cases the damages are likely to be 
economic. 
 
Moreover, the principles ADP invokes cannot reasonably and logically be applied when there 
are fraud claims made.  A defrauder and the fraud victim are never joint tortfeasors, and the 
damages from a fraud are almost always economic in nature.  ADP can’t seriously be arguing 
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that when a fraud causes the victim to be liable to a third party, the defrauder has no 
responsibility to the fraud victim for that third-party liability.  Assume X defrauds Y by 
representing that X’s products are gold ingots when they’re really only gold-painted lead, and 
the fraud causes Y to be liable to Z for breach of a contract to resell the gold ingots to Z.  Y’s 
liability to Z – and the cost of defending against Z – are surely part of the harm that X’s fraud 
inflicts on Y.  X is therefore liable to indemnify Y.  And that is so even though (a) X and Y are not 
joint tortfeasors, (b) Y is not liable to Z on any tort theory, and (c) Y’s losses are all economic in 
nature. 
 

Contribution 
 
ADP’s demurrer does not discuss the fifth cause of action, for contribution, except in a footnote 
stating that it is merely a watered-down variant of equitable indemnity.  ADP makes no more 
specific argument as to this claim.  The demurrer to the fifth cause of action is therefore 
overruled for the same reasons as the fourth. 
 

 

 4.  TIME:  9:00   CASE#: MSC17-01079 
CASE NAME: HALE VS. SAN RAMON VALLEY USD 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY SAN RAMON UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
This is an action for wrongful termination.  Plaintiff is a former employee of defendant school 
district.  The District filed this motion for judgment on the pleadings on the single basis that 
plaintiff was required to exhaust administrative remedies, and her failure to do so jurisdictionally 
bars her claim.  The motion is denied. 
 
This motion was previously before the Court on October 5.  In its tentative ruling the Court 
continued the motion to this date.  The District’s original motion simply ignored the express 
allegation in the second amended complaint that plaintiff had exhausted administrative remedies 
by filing an administrative claim form, attached to the SAC as an exhibit.  Plaintiff pointed this 
out in her opposition.  Only in its reply brief – which is to say, improperly late – did the District 
raise two arguments why the administrative claim did not satisfy the exhaustion requirement, 
namely (1) it was filed on the wrong form – the form used for tort claims (such as personal 
injuries), rather than the form properly used for a school district employment dispute; and 
(2) plaintiff did not exhaust her further remedy of an appeal to the state Superintendent of Public 
Instruction. 
 
Because these arguments were improperly made only in the reply brief, the Court continued the 
matter to afford plaintiff an opportunity to file a supplemental brief addressing them.  (The Court 
did not invite or allow any further briefing by the District.  For that reason, the Court strikes and 
disregards the District’s purported declaration as to meet-and-confer, which – by attaching 
copies of its letters – is a transparent attempt to provide further legal briefing to the Court.) 
 
The Court agrees with several of the key propositions argued by the District.  First, it agrees that 
the pour-your-heart-out e-mail that plaintiff sent to the school board did not constitute the filing of 
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an administrative claim for purposes of exhaustion of remedies.  Second, it agrees that the 
District was not required to give plaintiff individual, personalized notice of the administrative 
remedies available to her, and required to be exhausted before filing suit.  The District 
adequately posted its administrative-claim policy, and it was up to plaintiff to do her homework 
and ascertain what she could/had to do to make a claim.  Third, the procedure as posted does 
include the availability of an appeal to the Superintendent, and thus exhaustion of that step was 
required.  Here, the District made a formal denial of plaintiff’s claim, and she could have pursued 
the appeal thereafter. 
 
The Court does not agree with the District’s argument that plaintiff’s claim didn’t count because 
she used the wrong form.  As the District does not contest, the claim as filed fully and 
adequately set out the asserted factual and legal basis for the claim, and filed it with the proper 
recipient for an employment-related claim.  Any reasonable reader would have readily perceived 
that the claim was, in substance, a claim for wrongful termination.  The District ought to have 
overlooked the paperwork glitch and treated the claim as what it was.  Whether this was an 
unthinking oversight by the District or a conscious “gotcha”, it cannot stand as a bar to this 
lawsuit where the District had every fair opportunity to address plaintiff’s claim as an 
employment claim. 
 
As for a possible administrative appeal, the Court holds that the District is estopped from raising 
that objection because its denial letter on the administrative claim made no mention of the 
possibility of appeal, but to the contrary, gave the direct impression that the claimant was now 
free to proceed with a court case.  (See Shuer v. County of San Diego (2004) 117 Cal.App.4th 
476, 486-87.)  That, in fairness, could be characterized as an artifact of plaintiff having used the 
wrong form for the claim.  The denial letter treated the claim as if it had been an ordinary tort 
claim under the Tort Claims Act, as to which there would have been no appeal available.  
Accordingly, the District’s attorney used what was no doubt canned language for a form denial 
of a Tort Claims Act case.  But more directly, the misadvisement of plaintiff in the denial letter 
was the result of the District’s decision (conscious or unthinking) to treat the claim as a Tort 
Claims Act claim.  Having misled plaintiff into believing that she could proceed directly to a 
lawsuit, the District cannot now object to her having done so.  The District cannot have it both 
ways:  It cannot object to the claim form on the ground that it’s really just a Tort Claims Act claim 
rather than an employment-termination claim, and then apply an appellate exhaustion 
requirement not applicable to Tort Claims Act claims. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-01569 
CASE NAME: BOTELHO-TIEGS VS. BOTELHO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY GINA BOTELHO 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing as to grounds for withdrawal.  
Defendant personally is invited to participate if she chooses. 
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 6.  TIME:  9:00   CASE#: MSC17-02059 
CASE NAME: OLIVERAS VS. PINEDA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ROLANDO PINEDA 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing as to grounds for withdrawal.  
Defendant Pineda personally is invited to participate if he chooses. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-02309 
CASE NAME: ASSOCIATION OF APARTMENT OWNERS  VS.  RAD 
HEARING ON MOTION FOR ORDER DETERMINING ATTORNEY FEES 
FILED BY PEYMAN HOOSHMAND RAD 
* TENTATIVE RULING: * 
 
Plaintiff, an HOA serving a residential development in Hawaii, obtained a default judgment in 
Hawaii court against defendant Rad (a former unit owner) for unpaid HOA fees.  The HOA then 
filed this action seeking to collect on the sister-state judgment, and obtained a California 
judgment in turn.  Rad then moved successfully to vacate the judgment, demonstrating that the 
Hawaii court had never properly obtained jurisdiction over him because of defects in the manner 
in which the HOA supposedly served Rad with process in the Hawaii action. 
 
Rad now moves for attorney fees incurred in winning his motion to vacate the judgment.  
The motion is denied.  Rad identifies no statutory or contractual provision that entitles him 
to recover attorney fees for this victory. 
 
Rad relies on two sources, which are substantially identically worded – a Hawaii statute 
(Hawaii Code § 514B-157(b)), and a provision in the HOA’s bylaws parroting the statute.  
Both the statute and the bylaw provide: 
 

If any claim by an owner is substantiated in any action against an association, 
any of its officers or directors, or its board to enforce any provision of the 
declaration, bylaws, house rules, or this chapter, then all reasonable and 
necessary expenses, costs, and attorneys’ fees incurred by an owner shall be 
awarded to such owner…. 

 
The problem with Rad’s reliance on this provision is that the statute does not describe either this 
California action, or the prior Hawaii case.  Section 514B-157(b) addresses what happens when 
an owner sues an HOA, and wins.  But these cases are the opposite:  In both cases, it was the 
HOA that sued the owner.  Neither the statute nor the bylaw can be read to say that when an 
HOA sues an owner and wins (as in the Hawaii case), the HOA recovers its attorney fees.  
Neither do the statute and the bylaw provide that when an HOA sues an owner and loses (as in 
the California case), the owner recovers his attorney fees.  These provisions simply do not apply 
to cases in which an HOA sues an owner instead of the other way around. 
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Moreover, § 514B-157(b) is limited not only to owners suing HOAs, but also to only certain 
substantive bases for such suits by owners.  In Schmidt v. Board of Directors (Hawaii 1992) 
836 P.2d 479, owners sued an HOA for damages for water leakage into their unit.  The Hawaii 
Supreme Court held that they were not entitled to fees under § 514B-157(b), because they were 
not suing “to enforce any provision of the declaration, bylaws, house rules, or this chapter”.  
The statutory fee provision is limited to cases seeking to enforce some affirmative action by the 
HOA, not merely to recover damages. 
 
In this California action, there is no colorable argument that Rad was seeking any relief at all 
based on the HOA’s declaration, bylaws, etc., whether an “affirmative action” or just damages.  
He prevailed on his motion to dismiss solely on the basis of Hawaii statutes governing service of 
process generally. 
 
There is no reason to think that the bylaw provision, which simply parrots the statute, should be 
taken to mean anything different. 
 
Rad’s brief includes a brief and cryptic reference to the mutuality principles of Civil Code 
§ 1717(b).  Only in his reply brief does Rad give any argument as to how § 1717(b) actually 
helps his case.  It does not.  In first place, § 1717(b) would apply only to Rad’s argument under 
the bylaws, not to his argument under the Hawaii statute.  The section governs contractual 
attorney fee clauses, not attorney fee statutes (whether of California or of a sister state).  And 
given that the bylaws merely parroted what was already the law applicable to Rad and the HOA 
under Hawaii statute, it is debatable whether the inclusion of a statutory provision in a contract 
would suffice to transform a one-way fee statute into a two-way contractual clause. 
 
Even taking the bylaw provision as a free-standing contractual provision, § 1717(b) still doesn’t 
help Rad.  Indeed, the argument (if Rad is making it) is distinctly odd, taking a one-way attorney 
fee provision in favor of owners against HOAs, and trying to use the forced-bilaterality feature of 
§ 1717(b) to create a second fee provision also in favor of owners against HOAs. 
 
Rad mistakes the scope of what § 1717(b) requires to be bilateral.  The statute says that when a 
dispute falls within the scope of a fee clause, and that clause provides for fees to one side, then 
the other side (on prevailing in a covered dispute) can likewise recover fees – but only when the 
dispute, win or lose, falls within the scope of what the fee clause covers.  Here, the bylaw 
provides that when an owner sues an HOA (on certain limited grounds) and wins, the owner 
recovers fees.  If applicable, § 1717(b)(2) would then suggest that if an owner sues an HOA and 
the HOA wins, the HOA could likewise collect fees.  But the statute does not apply to alter or flip 
the scope of disputes covered by a contractual fee clause.  The statute does not take a 
provision applying only to an owner suing an HOA, and convert that to a provision governing an 
HOA suing an owner. 
 
And even if it did, Rad’s argument would still come up against the Schmidt problem:  The 
statute, and hence the bylaw provision, do not apply to a simple claim for damages, whether 
brought by the owner or by the HOA.  Section 1717(b)(2) could do nothing to patch that hole for 
Rad. 
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Finally, in his reply brief Rad argues that he is entitled to fees under a different statute, Hawaii 
Code § 607-14.  The argument is forfeited because it was not made in his opening brief.  Even if 
considered, it would be invalid.  That statute relates to fees by the winning party in “all actions in 
the nature of assumpsit”, where the contract sued on includes an attorney fee clause.  
Assuming that the Hawaii action was “in the nature of assumpsit” (a point not decided here), that 
was the Hawaii action, not the California action; and Rad neither prevailed in that action nor 
incurred any attorney fees in it.  The present action is not an action in assumpsit, but an action 
on a sister-state judgment.  Even assuming without deciding that the Hawaii statute is 
substantive rather than procedural (such that California should apply it to a Hawaii debt), Rad 
does not demonstrate how the statute would apply to the present action. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-00702 
CASE NAME: WESCOTT VS. BURLINGAME 
HEARING ON MOTION ANSWERS TO WRITTEN DISCOVERY 
FILED BY LOUIS BURLINGAME 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel discovery is denied.  It is uncontested that this discovery was 
properly served by mailing it to the P.O. box mailing address provided by plaintiff.  It is also 
uncontested, however, that plaintiff – who has been traveling out of state – made the reasonable 
request for copies of the discovery by e-mail, and that defendant’s counsel simply refused to 
provide them, for no apparent good reason.  Plaintiff says so in his opposition brief and 
declaration, and defendant’s reply doesn’t deny it – it sticks to the position that mail service is 
service and that’s all defendant is willing to provide.  It brushes aside plaintiff’s argument about 
reasonable cooperation by arguing that no meet-and-confer is required where no responses 
have been served – overlooking the obvious practical point that meet-and-confer includes 
cooperation to make sure that the discovery is actually received in the first place. 
 
Defendant is correct (and indeed plaintiff acknowledges) that mail service is all that the rules 
formally require.  But the Court agrees with plaintiff that the courtesy of e-mailing was called for 
here.  Certainly if a pro per party advises the opposing attorney that he hasn’t in fact received 
the discovery, and if the attorney genuinely wants responses, the attorney should be more than 
willing to resend the discovery by a convenient and cost-free means such as e-mailing.  To 
refuse the request suggests that what the attorney really wants is not responses, but a motion to 
compel.  That’s not litigating in good faith, nor does it comply with counsel’s responsibilities for 
meeting and conferring as to discovery matters. 
 
In the interest of moving the case along, the Court directs that if defendant resends the same 
discovery by the means requested by plaintiff (with any necessary adjustment in dates), the 
discovery will be deemed served as of the date of e-mailing and plaintiff can then provide timely 
responses or compliance.  This includes appearing in California for deposition. 
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9.  TIME:  9:00   CASE#: MSC18-00820 
CASE NAME: GANESH VS. HOROWITZ 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
FILED BY DANIEL AARON HOROWITZ 
* TENTATIVE RULING: * 
 
This motion is off-calendar at the request of the moving party. 
 

  

10.  TIME:  9:00   CASE#: MSC18-01212 
CASE NAME: BERKOWITZ  VS.  U.S. BANK TRUST 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY U.S. BANK TRUST, N.A., et al. 
* TENTATIVE RULING: * 
 
The hearings on the demurrer and motion to strike are continued by the Court to November 16, 
2018, at 9:00 a.m., in Department 12. 
 
Defendants have failed to meet and confer with plaintiff’s counsel “in person or by telephone”, 
as required by statute.  (See, Code of Civil Procedure § 430.41 [demurrer] § 435.5 [motion to 
strike].)  Defendants shall file a compliant declaration on or before November 2, 2018.  
Plaintiff’s counsel shall cooperate with defendants’ counsel in conducting the required 
meet-and-confer discussion. 
 
In addition to the matters covered by the pending demurrer and motion to strike, the parties shall 
discuss the possible appropriateness of voluntarily staying this action until a Chapter 13 plan 
has been confirmed.  The Court acknowledges that because the bankruptcy debtor is the 
plaintiff in this action, the automatic stay does not apply.  However, the bankruptcy court will 
have to determine the amount of arrearages on plaintiff’s mortgage loan in order to confirm a 
plan, and that in turn would resolve the primary dispute in this action.  The Court, of course, 
might still be required to determine plaintiff’s claims for damages, attorney fees, and 
statutory penalties. 
 
Defendants shall advise the Court, in their new meet-and-confer declaration, whether the parties 
have agreed on the question of a voluntary stay.  Court sets the matter for an Order to Show 
Cause why the case should not be stayed, calendared for November 16 at 9:00. 
 

  

11.  TIME:  9:00   CASE#: MSC18-01212 
CASE NAME: BERKOWITZ  VS.  U.S. BANK TRUST 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY U.S. BANK TRUST, N.A., et al. 
* TENTATIVE RULING: * 
 
Please see Line 10. 
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12.  TIME:  9:00   CASE#: MSC18-01412 
CASE NAME: MACKENZIE VS. LIMON 
HEARING ON APPLICATION FOR ENTRY OF DEFAULT JUDGMENT 
FILED BY HEATHER MACKENZIE, MARK HIGGINS 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall okay) for scheduling of a prove-up hearing. 
 
This “application” does not belong on the law-and-motion calendar, and the Court is not sure 
how it got here.  The default of defendant Limon has already been entered.  If plaintiffs want to 
proceed to judgment, they will need to dismiss the Doe defendants.  The matter can then be set 
at a convenient time for a prove-up hearing. 
 

  

13.  TIME:  9:00   CASE#: MSL18-01929 
CASE NAME: CAPITAL ONE VS. DE LOS SANTOS 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for entry of judgment under Code of Civil Procedure § 664.6 is granted.  
Judgment will be entered for plaintiff against defendant in the amount of $3,396.98, 
including costs. 
 

  

14.  TIME:  9:00   CASE#: MSN18-2032 
CASE NAME: RE: KATHERINE NGUYEN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

 

ADD-ON.  TIME:  9:01   CASE #: MS18-0548 
CASE NAME:  U.S. BANK VS. ENOS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY U.S. BANK N.A. 
* TENTATIVE RULING: * 
 
This is an unlawful detainer by a purchaser at a foreclosure sale, against the former owners who 
are holding over in possession of the premises.  Plaintiff moves for summary judgment.  The 
motion is granted. 
 
Plaintiff expressly waives any claim for holdover damages, and seeks only possession of the 
property.  That is important, because Code of Civil Procedure § 437c does not allow a motion 
for summary judgment on liability only, with damages to be tried later.  Paramount Petroleum 
Corp. v. Superior Court (2014) 227 Cal.App.4th 226, 243.  Neither does it allow a motion 
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seeking only some of the relief requested in the case, such as possession as opposed to 
damages.  If plaintiff were still seeking damages, therefore, this motion would be impermissible 
because it would not dispose of the entire case. 
 
Defendants’ opposition asserts only one argument – that the trustee’s sale of the property to 
plaintiff is invalid because plaintiff was not the current beneficiary of the trust deed, so that it was 
not allowed to make a credit bid for the property.  Defendants offer no evidence to back up their 
assertion that plaintiff was not the current beneficiary.  To the contrary, plaintiff’s ownership of 
the property is shown by a Trustee’s Deed Upon Sale, which (at least absent any impeaching 
facts) is sufficient to establish its ownership for purposes of bringing an unlawful detainer action. 
 
In any event, the contention is not one appropriate for unlawful detainer; if it is to be litigated at 
all, the proper vehicle would be defendants’ recently filed civil action for cancellation of 
instruments.  Defendants’ theory, if valid at all, goes only to the state of title as between two 
other entities, namely the selling trustee and the purchaser at the trustee’s sale.  It would do 
nothing whatsoever to show or even suggest that defendants themselves have the slightest 
claim to continued possession and occupation of a property they acknowledge they no longer 
own.  Nor is there any indication that defendants face the danger of multiple unlawful detainer 
actions filed by competing claimants to title. 
 
Plaintiff’s unopposed request for judicial notice is granted as to items 1 and 2.  It is denied as 
unnecessary as to items 3 and 4.  Defendants’ request for judicial notice is granted. 
 

  

15.  TIME: 10:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
SPECIALLY SET HEARING ON: THEORY OF DEFENSE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel and pro per defendant to appear at 10:00 as previously ordered. 
 

  

16.  TIME: 10:00   CASE#: MSC16-00650 
CASE NAME: LOPEZ VS. TORRES 
JURY TRIAL - LONG CAUSE / 10 DAY(S) 
* TENTATIVE RULING: * 
 
This case was reported settled at the settlement conference on July 24.  The trial date has not 
been vacated, however, because no dismissal or notice of settlement has been filed.  Counsel 
are to appear at 10:00 a.m. to report on the status of the case and show cause why it should not 
be dismissed. 
 

 

 


